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                                                                                            G.R. Case No.1155/2012 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                          G.R. Case No.1155/2012 

           (U/S-379/411 of I.P.C) 

                State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Phukan Borai @ Khokan 

S/o Sri Jagadish Borai 

2. Sri Bapan Das 

S/o Sri Paritosh Das 

3. Sri Biren Mandal 

S/o Late Suren Mandal 

All are resident of No.2 Amguri 

P.S. Kalaigaon  

Dsit. Udalguri, BTAD, Assam 

      ---------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, learned Asstt. P.P.   

Advocate for the accused: Mr. Tarun Boro       

Evidence recorded on: 29.6.15/27.7.15/9.12.15/10.3.16/18.4.16 

Argument heard on: 15.7.2016 

Judgment delivered on: 25.7.2016  
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JUDGMENT 

1. The prosecution case in brief is that on 20.5.2011 at about 7 PM when 

the informant Hanif Ali kept his motorcycle bearing registration No.AS-

01Q/4859 near the house of Sri Kamal Rabha of Chengapara, it was 

stolen by some unknown thief.  

2. To this effect the informant lodged a written FIR before the O/C-

Kalaigaon P.S. which was registered as Kalaigaon P.S. Case No.32/2011 

U/S-379 of IPC and duly investigated into. During the course of 

investigation the three accused persons were arrested and forwarded 

before the learned CJM, Darrang, Mangaldoi on 24.5.11 and as per prayer 

of the I/O they were allowed 6 days police custody and lateron allowed to 

go on bail. Subsequently, the case record was transferred to the learned 

CJM, Udalguri as per honorable Gauhati High Court’s Letter No.HC VII-

259/1993(Pt)/9926/A dated 23.12.11 communicated by the O/O the 

District & Sessions Judge, Darang vide Memo No.DJ(D) 6184 dated 

26.12.11. The I/O, after completion of investigation finding sufficient 

material against the arrested accused persons submitted charge sheet 

U/S-379/411 of IPC. Hence, this case. 

3. When the accused persons appeared before the court copies of relevant 

documents were furnished to them as per Section-207 of CrPC. Then, 

after hearing both sides a formal charge was framed U/S-379/411/34 of 

IPC by my learned predecessor. The particulars of charges were read 

over and explained to them, which they pleaded not guilty and claimed to 

be tried. Hence, the case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Point No.(1): Whether, on 20.05.2011 at about 7:00 P.M. 

the accused persons, in furtherance of their common 

intention committed theft of the motorcycle bearing 

registration No.AS-01Q/4859 belonged to informant Md. 

Hanif Ali and thereby committed an offence punishable 

U/S-379/34 of IPC; and within my cognizance? 
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Point No.(2): Whether, on or about the same day, time 

and place the accused persons, in furtherance of their 

common intention possessed the said motorcycle knowing 

the same to be stolen property and thereby committed an 

offence punishable U/S-411/34 of IPC; and within my 

cognizance? 

5. The prosecution side examined 6(six) witnesses and exhibited the FIR, 

seizure list, sketch map of the P.O. and the charge sheet. Amongst the 

witnesses cross-examination of PW-3 was declined by the defence but the 

others were cross-examined. Thereafter, the prosecution evidence was 

closed and on revelation of sufficient material the statement of defence of 

the accused persons U/S-313 CrPC were recorded. They pleaded 

complete denial regarding their involvement in the case but declined to 

adduce defence evidence. Hence, the defence evidence was closed. 

6. I have heard argument from learned advocate of the defence Mr. T. 

Boro as well as learned Asstt. P.P. Mr. D. Dahal for the prosecution. I 

have also minutely gone through the evidence adduced by the 

prosecution witnesses and other materials available in the record.  

7. At the time of argument learned defence counsel Mr. T. Boro submitted 

that the prosecution has failed to establish the guilt of the accused 

persons beyond all reasonable doubt. Therefore, he submitted that they 

should get its benefit in their favour and are liable to be acquitted from 

this case. On the other hand learned Mr. Dahal submitted that the 

prosecution witnesses could firmly establish the guilt of the accused 

persons beyond all reasonable doubt and so they are liable to be 

punished in accordance with law. 

8.  I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

 



4 

                                                                                            G.R. Case No.1155/2012 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

9.  In his evidence PW-1, who is the informant of the case deposed that his 

bike was missing since 20.5.2011 from Sengapara and was recovered by 

police after 4-5 days. He stated that on the date of occurrence he parked 

the bike by the road in front of the path leading to the house of Kamal 

Rabha. He also stated that after 10 to 15 minutes he came back and 

found his bike missing and then he lodged an ejahar at Kalaigaon P.S. 

vide Ext.1. Ext.1(1) is his signature. In his cross-examination expressed 

ignorance who had stolen his bike.  

10.  In his evidence PW-2 deposed that he knows informant Hanif Ali and that 

his motorcycle was stolen in the year, 2012, a black colour hero Honda 

Passion bike. He stated that he along with Hanif Ali had been to the 

house of Kamal Rabha and the bike was kept standing in front of the 

house of said Kamal Rabha for about 10 minutes. But, after coming out 

they did not see the bike and the matter was informed to Kalaigaon P.S. 

Lateron, the bike could be recovered due to joint venture by Kalaigaon 

P.S. and Khairabari P.S. He stated that the bike was recovered by police 

of Khairabari P.S. from Posokia village and was brought to Kalaigaon P.S. 

He was called for its identification and accordingly did so. Ext.2 is the 

seizure list and Ext.2(1) is his signature. The witness identified accused 

Biren Mandal as one of the three accused persons, two being absent on 

27.7.2015 the date on which he gave evidence before the court. 

However, during cross-examination he expressed ignorance wherefrom 

the bike was recovered. 

11.  In his evidence PW-3 deposed that he did not hear about any incident 

like this and that he doesn’t know about the same. The defence declined 

to cross-examine this witness and so the testimony of this witness 

remained unrebutted.  

12.  On the other hand in his evidence PW-4 deposed that he knows the 

informant but does not know the accused persons personally. However, 

he stated that he can identify them if happen to see them. According to 



5 

                                                                                            G.R. Case No.1155/2012 

him the occurrence took place more than 3 to 4 years ago. On the date of 

occurrence police of Kalaigaon P.S. brought the accused persons in 

connection with theft of a black colour passion bike of informant Hanif Ali. 

He stated that they went to the police station where Hanif Ali identified 

the accused persons. Police seized the bike and he put his signature as 

one of the seizure witnesses. Ext.2 is the seizure list and Ext.2(2) is his 

signature which he put at Kalaigaon P.S. In his cross-examination he 

expressed ignorance wherefrom the bike was brought by police. But, he 

allegedly heard that it was brought from Khairabari. 

13.  Again, in his evidence PW-5 deposed that he knows informant Hanif Ali, 

who is his co-villager. He stated that he has been working at Maruti Car 

parking, Paltanbazar since 10 years ago. According to him the occurrence 

took place about 2 to 3 years ago and at the relevant time Hanif took him 

to police station in connection with theft of his bike. At police station he 

put his signature in Ext.2 as Ext.2(3). During cross-examination he 

expressed ignorance wherefrom the bike was recovered. 

14.  In his evidence PW-6(I/O) deposed that on 21.5.2011 he was posted at 

Kalaigaon P.S. as an attached officer. On that day informant Hanif Ali 

lodged a written FIR at 11:00 A.M. at the P.S. He stated that after 

registering the case O/C Shekhar Biswas entrusted him to investigate. On 

the same day he found the informant at the P.S. and recorded his 

statement. Thereafter, he went to the P.O. and drew sketch map vide 

Ext.3. Ext.3(1) is his signature. He also recorded the statement of other 

witnesses U/S-161 CrPC. Then he informed all the adjacent police stations 

about the incident and asked them to inform in return in case any clue 

could be found. He also searched the thief and the bike in the suspected 

places but found no trace of them. On 23.5.2011 at about 4:00 P.M. 

informant Hanif Ali called him over phone that his stolen bike had been 

recovered by members of ABSU at Khairabari when accused Bapan Das, 

Biren Mandal and Phukan Borai were going to sell it. The informant 

allegedly told him that he had identified his bike and that the accused 

persons had been handed over to police of Khairabari P.S. Then, as per 

instruction of the O/C he went there along with his staffs and found the 

informant and accused persons along with the bike. He stated that on 
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being asked the accused persons admitted having stolen the bike and the 

fact that they were about to sell it. Then, he seized the bike vide Ext.2 in 

presence of witnesses. Ext.2(4) is his signature. Thereafter, the accused 

persons were brought to Kalaigaon P.S. and were arrested and by 

medically examining them forwarded to the court. During investigation he 

found sufficient material against them U/S-379 of IPC and submitted 

charge sheet vide Ext.4. Ext.4(1) is his signature. 

15.  At the time of cross-examination he admitted that he has not made any 

prayer for recording confessional statement of the accused persons U/S-

164 CrPC. He also admitted having not mentioned in the charge sheet or 

in the case diary wherefrom the ABSU members caught the accused 

persons and recovered the bike. According to him, except PW-3 Dhruba 

Swargiyari no other members of ABSU were made seizure witness by him. 

He expressed ignorance whether ABSU members recovered the bike from 

the accused persons. 

16.  On careful scrutiny of the evidence it is abundantly clear that no one had 

seen the accused persons stealing the bike. Thus, the fate of the 

prosecution case depends upon circumstantial evidence. The evidence of 

I/O reveals that he was informed by the informant regarding 

apprehension of the accused persons by ABSU members along with his 

bike when they were going to sell it. Thus, the evidence of the ABSU 

members are very much important for deciding the fate of the case. Now, 

admittedly except PW-3 no other ABSU members were made seizure 

witness by the I/O. But, PW-3 stated that he did not hear and know 

nothing about the case. Moreover, it is admitted fact that the I/O did not 

pray for recording confessional statement of the accused persons by the 

court. Thus, in absence of confessional statement of the accused persons 

it was bounded duty on the part of the prosecution to prove from the 

surrounding circumstances that they were actually involved in committing 

the theft of the bike or received the same from someone knowing the fact 

that the same was stolen. However, the evidence is not sufficient to hold 

that the prosecution has succeeded in discharging its burden beyond all 

reasonable doubt. 
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17.  In view of what has been discussed above, I hold that the prosecution 

has failed to prove the guilt of the accused persons beyond all reasonable 

doubt. Therefore, they should get benefit of the same and accordingly 

they are liable to be acquitted. 

18.  Accordingly, all the three accused persons are acquitted from this case 

and set at liberty forthwith on the ground of benefit of doubt. Their 

bailors are also discharged from further liabilities in this case. However, 

the bail bonds shall remain in force for the next six months from today in 

view of the spirit of Section-437 A of CrPC.   

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 25th 

day of July, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Md. Hanif Ali-------------------------PW-1 

ii. Sri Thaneswar Boro-----------------PW-2 

iii. Sri Dhruba Swargiary---------------PW-3 

iv. Md. Akhtar Hussainka---------------PW-4 

v. Md. Ziaul Haque----------------------PW-5 

vi. S.I. Himangshu Jyoti Gohain-------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------------FIR 

ii. Ext.1(1)-------Signature of PW-1 in Ext.1  

iii. Ext.2----------Seizure list 

iv. Ext.2(1)-------Signature of PW-2 in Ext.2 

v. Ext.2(2)-------Signature of PW-4 in Ext.2 

vi.Ext.2(3)--------Signature of PW-5 in Ext.2 

vii. Ext.2(4)-------Signature of PW-6 in Ext.2 

viii.Ext.3---------Sketch map of the P.O. 

ix.Ext.3(1)--------Signature of PW-6 in Ext.3 

x.Ext.4------------Charge sheet 

xi.Ext.4(1)---------Signature of PW-6 in Ext.4 

4. DEFENCE EXHIBITS:--NIL---  

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  


